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CRIMINAL LAW AND EVIDENCE AMENDMENT BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 30:  Section 169 replaced - 
Debate was interrupted after the clause had been partly considered. 

Ms S.E. WALKER:  The District Court and the Supreme Court have jurisdiction over indictable matters - that 
is, serious crimes and misdemeanours - and magistrates’ courts have jurisdiction for summary matters.  Has that 
been changed in any way by the Criminal Procedure Act?  

Mr J.A. McGINTY:  There has been no change in the jurisdiction as a result of these bills. 

Ms S.E. WALKER:  This clause contemplates that if the Director of Public Prosecutions brings an indictment in 
the District Court for a summary matter and it is prosecuted and there is a conviction, that is okay. 
Mr J.A. McGinty:  Yes, unless a judge decides that is not appropriate. 
Ms S.E. WALKER:  Earlier this year in the High Court, and I am sure the director will be aware of it, there was 
a case of Matthew David Bounds v The Queen.  That was a case in which the DPP presented an indictment to the 
District Court in relation to two offences under the Censorship Act.  One of the offences was a crime or 
misdemeanour and the other was a simple offence.  There was a conviction on both counts and Mr Bounds 
appealed to the Supreme Court.  The Supreme Court held, as I understand it, that the District Court did not have 
jurisdiction in relation to the simple offence.  Then the DPP appealed to the High Court and the High Court 
found that the District Court did not have jurisdiction in relation to the simple offence.  What the Attorney 
General is trying to do here is overturn a fundamental law that has been decided by Parliament in relation to the 
jurisdictions of the District Court and the Court of Petty Sessions. 
I remembered this case and that is why when it came up I said that I was glad that consideration in detail was 
interrupted by members’ statements at 12.50 pm because it enabled me to go and find the case.  This case is a 
little more complex than the cases the Attorney General described in which something that should have been 
tried in the Children’s Court was tried in the District Court.  I had this discussion with my colleague the member 
for Bunbury.  People who are tried in a particular jurisdiction have rights and those rights may be lost because 
they are tried in another jurisdiction.  In this case the indictable matter involved possession of photographs or 
computer data involving bestiality.  The court found that the simple offence should not have been contaminated 
with all that material.  I want to read some of what the court had to say because I am going to vote against this 
provision.  On page 12 of the High Court judgment it states - 

Given that the Parliament of Western Australia has gone to such pains to confine the respective 
jurisdictions of the District Court and the Courts of Petty Sessions in the ways I have described, it is 
clear that the delineation of jurisdiction is not a mere legal trifle.  Where Parliament has intended a 
court, such as a District Court, to have jurisdiction over the trial and punishment of simple offences, it 
has said so explicitly.  Moreover, it has done so with high particularity.  Such particularity may 
sometimes cause inconvenience where a mistake has occurred, as in the present case.  But the 
provisions of the ‘proviso’ do not lend themselves to overriding obedience by prosecutors and trial 
courts to the scheme of the enacted law and the particular commands of Parliament which that law 
carries into effect. 

 From the examination of the legislation, its purpose is therefore clear.  Ordinarily, the District Court has 
no jurisdiction to try simple offences.  Where, mistakenly, such offences are included by the 
prosecution in an indictment, there is no general power in the District Court, or any other court, to 
correct the mistake and to affirm the unauthorised exercise of jurisdiction.  On the face of things, the 
decision by the prosecutor to proceed on the indictment with a simple offence and the decision of the 
District Court to try such an offence on indictment were legally invalid.  A basic postulate of the 
parliamentary design has not been observed.  In this respect, the person charged on an indictment in 
such a case has not had a trial as the written law of Western Australia contemplates.   

That is the problem with this clause.  Regardless of what the Attorney General says, this amendment has been 
proposed because of this decision.   

Mr G.M. CASTRILLI:  I would like to hear what else the member for Nedlands has to say.   

Ms S.E. WALKER:  The court also said at page 11 - 

 In these circumstances it is proper for this Court to proceed on the footing that the offence provided in s 
59(5) of the Censorship Act ought not to have been tried upon an indictment.  It belonged exclusively to 
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the jurisdiction of a Court of Petty Sessions.  It was not within the jurisdiction of the District Court.  
The prosecutor’s framing of the indictment to include count 2 was legally erroneous.  There was no 
foundation in the law of Western Australia for the appellant to be tried by jury on that count.  Still less 
could he be convicted and sentenced in respect of it. 

The Attorney General is subverting the laws in legislation that we have already passed.  He is saying that if the 
prosecution makes a mistake, it is too bad for the accused.  I do not agree with that.  The court said - 

 Before this Court, the prosecution accepted that the analysis of the legislation of Western Australia, 
contained in the reasons of -  

Of that great judge - that is not in the document - 

 McKechnie J . . . was correct.  According to that analysis, the District Court of Western Australia, in 
which the appellant’s trial took place, secures its criminal jurisdiction by virtue of ss 8 and 42 of the 
District Court of Western Australia Act 1969 (WA).  Neither the District Court nor the Supreme Court 
is granted general jurisdiction over matters triable summarily.  Such jurisdiction is conferred upon the 
Courts of Petty Sessions . . .  

Further on it reads - 

 . . . in the words of McKechnie J . . . : 

  “the jurisdictional scheme becomes quite clear.  Superior courts have exclusive jurisdiction 
over indictable offences.  Courts of Petty Session have exclusive jurisdiction over summary 
offences except where, in limited circumstances, a statute expressly extends the jurisdiction of 
superior courts to summary offences.”   

The Attorney General is trying to wave a wand, and if a prosecution makes a mistake, it is too bad for the 
accused.  Further on it reads - 

 However, in the Court of Criminal Appeal, McKechnie J offered a second reason for such an order.  
This was that, apart from undermining the basic postulate of a lawful trial, the inclusion of count 2 in 
the indictment and the subsequent trial upon it occasioned a substantial miscarriage of justice to the 
appellant by permitting the intrusion of extraneous information, in the form of an invalid criminal 
accusation, evidence and directions that had nothing to do with the proper trial on count 1.   

He went on to say - 

 “The essence of the prosecution case was that the applicant was in possession of prohibited material, 
some of which was child pornography and some of which was obscene and indecent material.  There 
was no necessary cause or link in the chain of reasoning which required the prosecution to lead 
evidence of the possession of obscene and indecent material to sustain proof on count 1.   

This was not a simple offence that was brought before the District Court.  It was a case in which there were two 
counts, one of which was very serious and which contaminated the second count that should not have been tried 
in that court.  Therefore, the Liberal Party will not support this clause.  A lot of laws have been passed by this 
Parliament dealing with jurisdiction and this is a back-up provision to cover up a mistake, and it is not 
appropriate.  If the government cannot get it right and it is embarrassed by going to the Supreme and High 
Courts, that is too bad.   
The fact that the prosecution in this state, the Director of Public Prosecutions, has not been given the resources it 
should have by this government is another issue.  I do not know whether the case of Bounds is the result of that.  
It is not right to override the other laws that we put in place in relation to jurisdiction, and that is what will 
happen unless the Attorney General can tell me that something like Bounds’ case will not happen.  If we pass 
this provision and Mr Bounds was to go to court again, we could be making lawful what was unlawful.   

Mr J.A. McGINTY:  The key issue in this debate is that, in the Bounds case, the High Court found there was no 
miscarriage of justice.  I guess that is really the test that has to be applied. 

Ms S.E. Walker:  It was a matter of justice and that is the test that has to be applied.   

Mr J.A. McGINTY:  To my mind that is the essence of this.  It can cut two ways - somebody whose case could 
have been tried in the Magistrates Court and that is tried in the District Court, to use that one example.  As the 
member is aware, the protections of trial by jury and all the provisions are there.  Arguably there is greater 
protection for the defence in a trial by jury in the District Court.  It would be very hard to maintain the claim in a 
general case that is being dealt with in the District Court that somehow or other it would have involved a 
miscarriage of justice, when it could have been dealt with in a Magistrates Court.  It could be the other way 
around: if somebody is tried in the Magistrates Court without the benefit of trial by jury, that would be exactly 
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the sort of circumstance in which the court would find that the interests of justice were not served for someone 
who is deprived of his right to be tried by jury.  That is the sort of case in which a court would intervene.   
Ms S.E. Walker:  I went through this case very carefully about two months ago.  It was Justice Kirby who found 
that.  That man had evidence of a very serious offence in a trial for a second offence that should not have been 
heard in that court.  Had that offence been heard in the court in which it was supposed to have been heard, that 
evidence would not have been heard on the first count.  It is an opinion.  This very case is one in point. 
Mr J.A. McGINTY:  Yes. 
Ms S.E. Walker:  The Attorney General did not mention it when I asked him what case he was referring to.  He 
talked about a Children’s Court matter.  I do not think it is right that we have given particular jurisdictions to 
different courts and now be able to wave a magic wand if the prosecution makes a mistake.   
Mr J.A. McGINTY:  That case supports this amendment on the basis of no miscarriage of justice or prejudice to 
the accused.   
Ms S.E. Walker:  There could be.   
Mr J.A. McGINTY:  Then there is the ability to rectify that. 
Ms S.E. Walker:  Then they have to fight and spend more money.   

Mr J.A. McGINTY:  There is not much more I can add to the debate.   
Mr G.M. CASTRILLI:  The Attorney General gave an example of a child sexual abuse case that went to trial.  
I referred in that instance to section 169 of the Criminal Procedure Act.  Basically, if an error is made and 
somebody should have been tried in one court but is tried in another, the judgment stands.  If a child is tried as an 
adult, he or she loses the right of protection that would be available if he or she were prosecuted as a child.  
Those protections are not afforded because the case is heard before an adult court.  There may be differences.   

Mr J.A. McGinty:  No; I think you are right. 
Mr G.M. CASTRILLI:  I cannot tell the Attorney General exactly what they are.  However, it is one thing for a 
child to be tried in the Children’s Court, but if the child was tried in an adult court, this clause says that it is too 
bad and the judgment that has been determined in the adult court stands.  I am finding it difficult to accept that.  
A child has certain protections, yet the child is being tried in an adult court.  What protection is there for a child?  
I do not think that is quite fair. 
Mr J.A. McGINTY:  The protection is to be found in proposed section 169(3).  It provides that a party to the 
prosecution - that is, either the prosecution, the defence or the Attorney General - can apply to a court for an 
order varying or setting aside the determination.  If there were any issue of prejudice or a miscarriage of justice, 
the court would grant an order essentially setting aside the conviction and directing that the matter be dealt with 
in a court of proper jurisdiction.  In my view the judgment would stand only when there was no miscarriage of 
justice or prejudice to either the prosecution or the accused. 
Mr G.M. Castrilli:  Does that mean that a person would again have to go through the expense of a trial?  Would 
that person have the right to be tried in the Children’s Court? 
Mr J.A. McGINTY:  Yes. 

Mr G.M. Castrilli:  Would you let the trial start again in the Children’s Court? 
Mr J.A. McGINTY:  Yes is the answer to the question.  The matter would then be tried in a court of proper 
jurisdiction. 

Ms S.E. Walker:  Will the Attorney General take us through what happens at the moment?  If the indictment is 
wrong and a person is convicted, the person can appeal to the Supreme Court. 

Mr J.A. McGINTY:  Yes, the person can exercise the normal appeal rights. 

Ms S.E. Walker:  Okay; then the Supreme Court will say that the court was without jurisdiction, as happened in 
Bounds’ case, and quash the conviction.  Did the Supreme Court do that in Bounds? 
Mr J.A. McGINTY:  It did not. 
Ms S.E. Walker:  So how come the matter went to the High Court? 

Mr G.M. Castrilli:  I am sorry, I cannot hear the answer. 
Mr J.A. McGINTY:  I am just being a ventriloquist here! 

Ms S.E. Walker:  There is a proviso.  Is the proviso still in place, so that essentially there would be no 
miscarriage of justice? 
Mr J.A. McGINTY:  Yes. 
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Ms S.E. Walker:  It stays. 
Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  So why do we need this clause?  The person cannot appeal on the basis that the matter was 
heard in the wrong jurisdiction. 
Mr J.A. McGINTY:  This answer may not directly answer the member for Nedlands’s question, but the proviso 
in proposed subsection (3) creates a right to apply either to that court or to a superior court for an order varying 
or setting aside the determination. 
Ms S.E. Walker:  Is there not another step?  If a person is convicted in the wrong jurisdiction, the person can 
appeal to the court. 
Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Is that to the court that made the determination? 
Mr J.A. McGINTY:  Yes.  However, this refers to a time when the appeal rights and time limit have expired 
and many years later it is realised that the person tried was of a different age or there was a jurisdictional issue 
that could have been raised after the appeal rights had been exhausted.  The appeal rights exist and are fully 
capable of being exercised. 
Ms S.E. Walker:  Yes, but not against jurisdiction once this provision is in place.  Is that what the Attorney 
General is saying? 
Mr J.A. McGINTY:  That is right, but it would still go to the question of whether there was a miscarriage of 
justice or a fair trial and things of that nature. 
Mr G.M. Castrilli:  Why are there two different clauses if that is to happen? 
Mr J.A. McGINTY:  This is classically when some years after the event, when it is no longer an appeal 
question, somebody raises the question of fairness of the trial because the case was tried beyond jurisdiction.  
There is then the power to make an application at that point to rectify it, once the appeal rights have terminated; 
otherwise this is a validating decision. 
Ms S.E. WALKER:  I just want to understand what this is adding to the act and for whose benefit it is. 
Mr J.A. McGinty:  I suppose I would put it that it gives certainty to the criminal justice system.  It is for the 
benefit of the system as a whole.  Once a person has been through a full trial, it validates the decision and 
removes any uncertainty over it.  However, proposed subsection (3) is the review power that ensures that there 
has been no miscarriage of justice or prejudice.  I think that counterbalances any concern that might be raised 
about the validation of things that were otherwise done. 

Clause put and a division taken with the following result - 
Ayes (24) 

Mr P.W. Andrews Mr J.C. Kobelke Ms S.M. McHale Ms J.A. Radisich 
Mr A.J. Carpenter Mr R.C. Kucera Mr N.R. Marlborough Mr E.S. Ripper 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mrs M.H. Roberts 
Dr J.M. Edwards Ms A.J.G. MacTiernan Mr A.P. O’Gorman Mr T.G. Stephens 
Mrs D.J. Guise Mr J.A. McGinty Mr J.R. Quigley Mr M.P. Whitely 
Mr J.N. Hyde Mr M. McGowan Ms M.M. Quirk Mr B.S. Wyatt (Teller) 

Noes (17) 

Mr C.J. Barnett Mr M.J. Cowper Mr A.J. Simpson Dr J.M. Woollard 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Dr S.C. Thomas Mr T.R. Sprigg (Teller) 
Mr M.J. Birney Dr K.D. Hames Mr M.W. Trenorden  
Mr T.R. Buswell Ms K. Hodson-Thomas Ms S.E. Walker  
Mr G.M. Castrilli Mr R.F. Johnson Mr G.A. Woodhams  

            

Pairs 

 Mr P.B. Watson Dr G.G. Jacobs 
 Mr D.A. Templeman Mr G. Snook 
 Mr A.D. McRae Mr P.D. Omodei 
 Mrs C.A. Martin Mr J.H.D. Day 

Independent Pair 

Dr E. Constable 

Clause thus passed. 
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Clauses 31 to 33 put and passed. 

Clause 34:  Section 24 amended - 
Ms S.E. WALKER:  This is one of the more contentious provisions of this bill, especially from the point of 
view of the Criminal Lawyers’ Association.  Belinda Lonsdale states - 

The Criminal Lawyers’ Association is opposed to any broadening of the scope of prosecution appeals. 

The Association is not aware of any case where a Judge has made an error of law in which it could be 
said that an Accused’s acquittal has resulted.  As a result of that mistake alone. 

In any given case there are many reasons why a person might be acquitted, so it would be impossible to 
show that a Judge’s error alone would inevitably have led to an acquittal. 

The issue of double jeopardy has been well-ventilated in a number of forums and the overwhelming 
majority of the legal profession would object to any diminution of the principle. 

Put simply, the assets of the State and its capacity to bring prosecutions are almost limitless.  In the 
overwhelming majority of cases, however, the capacity of a citizen to defend himself more than once is 
extremely limited.  It is in the interests of the community at large that there be an end to litigation 
especially where a jury has returned a verdict of not guilty. 

In our submission there is no need for any further right of appeal by the prosecution.  If a judge is seen 
to have made a mistake, the prosecution would have had the opportunity to persuade the judge to a 
contrary position prior to the jury’s retirement.  If the perceived error is not corrected at that stage by 
the Judge, then the State can have the matter referred to the Court of Appeal for resolution on an 
Attorney-General’s Reference.  Whilst this will not mean that the perceived perpetrator is retried or 
even punished, it will mean that the mistake is never replicated or perpetuated. 

Whilst there would understandably be some support (particularly from the victims’ lobby groups) that 
in every case the perpetrator of a crime should be punished wherever possible, it is submitted that this 
must give way to protecting the rights of the vast majority of citizens who would see it desirable that 
litigation should end with a jury’s verdict of acquittal, and the certainly that this brings to the legal 
process. 

An accused person gets no costs whatsoever upon acquittal.  It is inevitable that those persons will 
suffer some financial loss - often devastating financial loss - as a result of having to pay legal fees, and 
in taking time off to attend to the case.  The person’s reputation may be irretrievably damaged and he 
may also have been incarcerated whilst awaiting trial or appeal.  An accused cannot ever be 
compensated for this. 

She goes on to say - 

. . . the Bill does not provide adequate protection in the way of compensation for accused persons who 
may be subject to double jeopardy in terms of appropriate compensation for legal costs thrown away. 

She said that in her experience the amount payable under the Suitors’ Fund Act will usually be a fraction of the 
real costs expended in a modest defence.  The Attorney General would have received and responded to that 
letter. 

My concern is that this provision does not follow, as I said in my second reading contribution, the double 
jeopardy bill which has been introduced in New South Wales, and which has been suggested federally, in 
relation to changing these rules.  In my second reading contribution I referred to the Crimes (Appeal and 
Review) Amendment (Double Jeopardy) Bill 2006, which is before the New South Wales Parliament.  This is 
what I want the Attorney General to respond to.  Under this clause, appeals will be mounted only for serious 
offences for which the penalty is imprisonment for 14 years or more, but it does not limit the number of appeals.  
The New South Wales bill provides that not more than one application for the retrial of an acquitted person may 
be made.  First, why is this provision not limited?  Secondly, it is ordinarily the case that after the judge directs 
the jury and the jury retires, the judge asks the prosecution and the defence if they wish to raise a point of law or 
fact, or if they want to say something.  What if the prosecution does not?  What if the prosecution forgets, makes 
a mistake or is not up to the job?  Should the prosecution be entitled, when it has not raised a point of law or fact, 
to mount an appeal?  I would like the Attorney General’s opinion on that. 

This attack on the double jeopardy rule has gone off on a tangent, compared with what has been recommended 
on a federal basis.  The relevant publication is by the Model Criminal Code Officers Committee of the Standing 
Committee of Attorneys-General, of which the Attorney General is a part.  Can the Attorney General explain 
why Western Australia has gone off on this tangent and why there is no limit to the number of appeals? 
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Mr J.A. McGINTY:  The question of double jeopardy at large will be considered in Fremantle next week by the 
Standing Committee of Attorneys-General.  It follows the New South Wales legislation, which has, as I 
understand it, substantially followed the British legislation in that area, which has overturned the 800-year 
principle in a number of important respects, including tainted acquittals and fresh evidence.  That is my 
understanding of the New South Wales legislation, but I will need to double-check that. 

Ms S.E. Walker:  I am not saying that I do not agree with that; I do.  I am saying that there do not appear to be 
any safeguards in this legislation. 

Mr J.A. McGINTY:  Yes.  It was interesting that at the recent criminal lawyers conference the Chief Justice, in 
his keynote address, called for a review of the double jeopardy principle to bring it into the twenty-first century, 
and he gave a number of supporting justifications for that reconsideration of the position.  Therefore, I guess 
there is a body of opinion, not shared by the criminal lawyers, of course, that we should revisit this issue, 
particularly in the light of technology and a sense of injustice arising from a number of high-profile cases around 
the country.  Why have we included this particular aspect?  The very simple answer is that it was raised with me 
by the Homicide Victims Support Group.  It was one of the issues that that group said gave it an enormous sense 
of injustice of the criminal justice system. 

Ms S.E. Walker:  Is there any case in particular? 

Mr J.A. McGINTY:  Members of that group raised at large that they knew that the person who had murdered 
the daughter, as was the case for the particular person who raised it with me, had a right of appeal against 
everything that the judge had said by way of direction or sentence.  They also knew, painfully, that the 
prosecution had a right to appeal only against sentence, not against any injustice that might have occurred, any 
error - 

Ms S.E. Walker:  On a jury trial? 

Mr J.A. McGINTY:  Yes, in directions to the jury or orders made during the course of the hearing.  The 
criminal lawyers say that they are unaware of a case.  I can give one, and it was dealt with by way of an Attorney 
General’s reference this year.  It was a drug importation case, and the question was the intent that was required 
by the truck driver who had the cannabis in the back of the truck.  Did he need to know that it was cannabis or 
did he need to know only that it was a drug?  According to the High Court authority, he needed to know only 
that it was a drug.  The District Court judge directed the jury that he needed to know that it was cannabis.  We 
think the judge got it wrong in a major importation case.  That person was acquitted, and I signed the reference 
to the Court of Appeal.  It has been argued, and, to the best of my knowledge, no judgment has been made as yet.  
We thought the matter was significantly serious enough to argue the case in the Court of Appeal on an Attorney 
General’s reference.  The problem with that is that the law will be stated.  If the judge got it wrong, as we think 
he did, the accused will walk free. 

Ms S.E. Walker:  Did the prosecutor raise that point of law? 

Mr J.A. McGINTY:  Absolutely and, in our view, the judge misdirected. 

Ms S.E. Walker:  What if the prosecutor doesn’t raise it?  Do you think that is okay? 

Mr J.A. McGINTY:  The judge must issue directions to the jury. 

Ms S.E. Walker:  But what if the prosecutor doesn’t raise it? 

Mr J.A. McGINTY:  If it is an element of the offence, of course the prosecutor would raise it. 

Ms S.E. Walker:  No, they wouldn’t; sometimes they don’t. 

Mr J.A. McGINTY:  If the prosecutor did not bother to cover an element of the offence, I am sure that the 
Director of Public Prosecutions would have something to say to the prosecutor. 

Ms S.E. Walker:  They are usually brilliant, but sometimes they make mistakes. 

Mr J.A. McGINTY:  Nonetheless, the judge is under a duty to properly direct the jury.  If the judge gets the law 
wrong, without the help of the prosecution, the judge has still got the law wrong and someone could walk free as 
a result.  The fundamental principle is that there is only one right of appeal.  The DPP cannot come back time 
and again. 

Ms S.E. Walker:  It is not contemplated that the DPP can come back. 

Mr J.A. McGINTY:  No, that would be out of the question.  There is only one right of appeal.  We have sought 
to impose restrictions.  The costs will be met by the state, it will be confined to the most serious matters, and it 
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will be done with the leave of the court.  Those are the safeguards that we have sought to build into the 
legislation. 

Mr R.C. KUCERA:  I will speak briefly in support of this clause.  I will give some practical examples, rather 
than get involved in the legal argument.  A number of years ago I was involved in charging four offenders for a 
particularly disgusting case of rape of an Aboriginal woman at Medina.  Some horrible things were done to that 
woman and later, as a result of the rape, I think she may have taken her own life.  In this case, the trial judge 
ruled on the admissibility of the evidence of accomplices.  During the trial, he went to such lengths as cutting out 
pieces of paper and pasting them over the statements that were made by various accomplices.  The matter was 
thrown out by the jury, on direction from the judge.  The prosecution appealed the matter, and that led to a 
change in the law and the presentation of the evidence of accomplices was clarified.  In fact, it was necessary to 
change the law because at that time another trial was pending that involved a number of bikies.  It was another 
disgusting rape of a woman in Leederville.  That young woman still suffers as a result of the rape.  Thankfully, 
those bikies, including a couple of well-known ones, were convicted and served a period of imprisonment.  As 
the chief investigating officer in the initial rape case, I have lived with what happened to that woman all my life.  
Those four people were acquitted and it was later found that the judge was absolutely wrong at law.  In fact, I 
think it was one of the last cases he dealt with.  That is why I am strongly supportive of this provision.  Those 
four people escaped justice, and it was seen that they escaped justice on this type of issue. 

I could list a number of other cases.  There was a case involving a very well-known international drug importer 
who imported into this state the first batches of what is called MDMA, or ecstasy.  It was later found, on appeal, 
that because of a change in the chemical nature of that drug, even though it was as bad as the ecstasy that was 
available at the time, it did not fit the definition in the legislation, and that person was acquitted.  I am talking 
about $500 000 worth of drugs.  Again, we were unable to bring the case back before the courts.  I could provide 
a number of other cases.  I do not have the references, but no doubt I could find them.  There have been a 
number of acquittals of the accused in high-profile cases in recent years.  I do not think the justice system should 
have the penny and the bun.  Double jeopardy has been around for as long as the justice system has been in 
place.  In these days of advanced technology, such as DNA and drug testing, the view of the community 
generally is that justice must be seen to be done.  Even though this clause takes a very small step in changing the 
double jeopardy provision, it needs to pass through Parliament and become law.  People who perpetrate some of 
the worst crimes in the community cannot be allowed to get away on mere technicalities at law.  We have gone 
past that stage.  The law was never designed to do that.  Smart solicitors and barristers can twist and turn the law 
to their own advantage and to the advantage of their clients, particularly clients who are members of organised 
crime syndicates.  The fierce view of the community is that the justice system should be balanced, and this 
clause will provide that balance.  I commend the Attorney General and the DPP for bringing this clause before 
Parliament.  I will support it. 

Ms S.E. WALKER:  Section 104 of the New South Wales legislation, “Interests of justice - matters for 
consideration”, states -  

(1) This section applies for the purpose of determining under this Division whether it is in the 
interests of justice for an order to be made for the retrial of an acquitted person. 

(2) It is not in the interests of justice to make an order for the retrial of an acquitted person unless 
the Court of Criminal Appeal is satisfied that a fair retrial is likely in the circumstances. 

(3) The Court is to have regard in particular to: 

(a) the length of time since the acquitted person allegedly committed the offence, and 

(b) whether any police officer or prosecutor has failed to act with reasonable diligence or 
expedition in connection with the application for the retrial of the acquitted person. 

The Attorney General will soon introduce a bill that is similar to this legislation and it will have these criteria in 
it, but these criteria are not in this double jeopardy bill.  That is the reason I am raising these issues.  I do not 
have a problem with changing the double jeopardy provision to bring about a conviction in the interests of 
justice.  It is abhorrent that some people can be acquitted on a technicality and when evidence arises later, they 
cannot be retried when it is clear that they have done it. 

Mr R.C. Kucera:  I can give you another example.  A very high-profile criminal family that grew three 
plantations were caught on the third of the plantations, and the ruling by the appeal court and the judge at the 
time was that it had to be proved that it was their cannabis that they were growing.  Their defence was that they 
were growing it for somebody else.  That was upheld on appeal and, as a result, there has now been a change in 
the law.  I think the Attorney General might have made that change.  The reality is that those people managed to 
evade justice on charges of growing half a tonne of cannabis. 
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Ms S.E. WALKER:  I accept that.  As a former prosecutor, I am sometimes accused unfairly of not being 
objective.  However, I am trying to be objective in this case and consider fairly the accused and the prosecution.  
The Attorney General will introduce a bill that will be reflective of the New South Wales legislation, but it will 
have different considerations to balance things up.  I will be interested to see whether he introduces them.  I am 
comforted by the fact that there will be only one opportunity for appeal, and I note that it must be commenced 
within seven days.  It has been said that some people can lose their house, car and everything in a case.  When 
Mr Connell was involved in the race-fixing trial, he could have paid $5 000 to a local person to be told what to 
do, but I think he paid Alex Shand $950 000 in fees and was found guilty anyway.  Our local criminal lawyers 
are very good.  They do not necessarily have to be Queen’s Counsels.  I imagine that, because the penalty for 
this serious criminal offence is for more than 14 years, the people charged will receive legal aid.   

Mr J.A. McGINTY:  Yes.  The Director of Public Prosecutions has prepared a draft amendment to his 
prosecution policy and guidelines to deal with this issue given that it is a significant addition to the present 
powers.  According to my notes, the draft guidelines for state appeals against acquittal are as follows -  

The exercise by the State of a right to appeal against an appeal is an exception to the rule against double 
jeopardy.  Accordingly, the State’s right to appeal against a judgment of acquittal entered after a jury’s 
verdict of “not guilty” is only to be exercised in circumstances where a substantial error is likely to have 
precipitated the verdict.   

The State’s right to appeal against acquittal is only to be exercised where there are reasonable prospects 
that the appeal will be allowed and where, if a retrial were ordered, there are reasonable prospects of 
conviction on the basis of the evidence available in relation to the charge.  

The following factors are relevant to considering whether or not to institute an appeal against acquittal:   

(a) whether the error was so substantial as to have been likely to have affected the outcome;  

(b) whether the error amounts to an inconsistent application of the law;  

(c) whether the verdict of acquittal is so significant as to shock the public conscience; and 

(b) whether there is a public interest in correcting the error.  

I think that gives an idea of the limitations that the director’s own prosecution and appeal guidelines will impose 
on the exercise of this power.   

Clause put and passed.   

Clause 35 put and passed. 

Clause 36:  Section 26 amended -   
Leave granted for the following amendments to be considered together. 

Mr J.A. McGINTY:  I move - 

Page 20, lines 7 and 8 - To delete “any evidence is adduced in the accused’s trial.” and substitute - 

the day on which the accused’s trial is listed to start. 

Page 20, lines 9 and 10 - To delete “after any evidence is adduced in the accused’s trial,” and 
substitute - 

on or after the day on which the accused’s trial is listed to start, 

In addressing the amendment to clause 27, I addressed the rationale behind these amendments.  There is nothing 
I wish to add to those words.   

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  In Justice Miller’s commentary on the bill, he suggested that the proposed amendment to 
section 133 of the Criminal Procedure Act 2004 and section 26 of the Criminal Appeals Act contained in the bill, 
in clauses 27 and 36 respectively, do not prevent the institution of preliminary appeals interfering with the 
efficacious conduct of trials.  The amendment will prevent the institution of a preliminary appeal against a 
refusal to order severance on the day that the trial is listed to start.  That will avoid the ambiguity that arose in 
the case of Donaldson v WA [2005] WASCA, page 196, when the court was required to consider the question of 
when the trial was deemed to have commenced, for the purposes of limiting such appeal rights.  The amendment 
will prevent the institution of appeal on the day the trial is due to commence, thus having the effect of aborting 
the trial.   

Amendments put and passed.   
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Clause, as amended, put and passed.   

New clause 37 - 

Mr J.A. McGINTY:  I move - 

Page 20, after line 11 - To insert - 

37. Section 31 amended 
Section 31(2) is repealed. 

The new clause will simply repeal section 31(2).  Given that this new clause and new clause 40, which is not 
before the house right now, are interrelated, I will address them both together.  State appeals against sentences 
are invariably from sentences perceived to be inadequate in the sense of not being appropriately severe.  In 
recent years appeal courts have asserted certain discretion to refuse to intervene in the sentencing process in a 
prosecution appeal, even when an error has been shown by the appeal.  The courts exercise a discretion not to 
intervene, having regard to the so-called double jeopardy, and having the offenders stand the sentence twice.  For 
that same reason, even if a re-sentence takes place, the appellate court will often impose a lesser sentence than 
would otherwise have been appropriate.  The government is concerned that this approach is now being taken 
regularly, with the result that sentences that have been shown to be inadequate remain uncorrected.  The 
amendment to the Criminal Appeals Act 2004 prevents resort to double jeopardy as a basis of refusal to impose a 
different sentence when a prosecution appeal should otherwise have succeeded, and the discretion to impose a 
lesser sentence than would otherwise be appropriate on such appeals.  

In other words, the courts appear reluctant to increase the sentence to an appropriate measure when a court has, 
in the first instance, imposed what is recognised to be an inadequate sentence based on what I thought was 
woolly thinking around the so-called double jeopardy principle that someone should not be exposed to different 
sentencing.  I think that is a reluctance to do justice and it needs to be corrected.  What is proposed to be inserted 
with this amendment is a direction to the court that, when dealing with an appeal against sentence, it should not 
place weight on the fact that this is an appeal against sentence, or on any operation of the double jeopardy rule 
with respect to the person being sentenced twice for the same offence.  

New clause put and passed.  

Clauses 37 to 39 put and passed. 

New clause 40 -  

Mr J.A. McGINTY:  I move  - 

Page 21, after line 10 - To insert - 

40. Section 41 amended 
Section 41(4) is repealed and the following subsection is inserted instead - 

“ 

(4) The appeal court deciding an appeal that does or may require it to 
impose a sentence, or to vary a sentence imposed, on a person for 
an offence (whether the appeal was commenced by the person or by 
the prosecutor) - 

 (a) may take into account any matter relevant to the sentence 
that has occurred between when the lower court dealt with 
the person and when the appeal is heard; but 

 (b) despite paragraph (a), must not take into account the fact 
that the court’s decision may mean that the person is again 
sentenced for the offence.   ”. 

I have moved this amendment for the reasons I have already outlined to the house.   

New clause put and passed. 

Clause 40 put and passed. 

Clause 41:  Section 36BE inserted and consequential amendments - 
Mr G.M. CASTRILLI:  A submission on this clause, in a letter from the Criminal Lawyers’ Association, 
reads - 
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The Association believes that this proposal would be totally unworkable, expensive and unfair. 

It is suggested that this proposal be approached with great caution. 
Before any such amendment is enacted, it is submitted that the experience of other jurisdictions with 
this type of provision be examined carefully. 

There are some provisions to this effect which operate in the Family Court jurisdiction and would be 
worth examining before rushing in to this type of provision. 
The real problem with this type of evidence is that juries are often seduced by experts or at least tend to 
afford them weight which transcends that given to the evidence of other witnesses. 

For instance, an observation by the expert as to an otherwise normal aspect of the child’s behaviour (she 
was distant, introverted, etc and that this could indicate she had been sexually abused) goes to a matter 
of opinion which is probably not universally accepted as proving unequivocally the fact of the matter in 
issue. 
What would occur in cases such as this is that for every prosecution expert who would testify as to a 
certain feature of a child’s behaviour being consistent with the child having been sexually abused there 
would be another who would testify to the contrary. 
Cases would become in effect contests between experts. 
Trials would become significantly longer and more expensive.  Legal Aid would be required to fund 
experts in almost every sexual assault case involving children. 

The foregoing is obviously predicated on the basis that fairness would dictate that the defence could call 
rebuttal evidence to evidence called by the prosecution.  The section as it currently stands however does 
not specifically empower the defence to call such evidence.  The briefing notes to the Bill observe that 
the provision would allow such evidence to be admitted “against an accused person”.  The Criminal 
Lawyers’ Association primary position would be that the provision should be rejected in its entirely.  In 
the event that it was to be passed in some form or other it should be made abundantly clear on its face 
that the defence would have the same right to call rebuttal evidence as the prosecutions. 
In any event, such an amendment is likely to add a further strain on an already under-resourced District 
Court.   
We trust that the foregoing may be of some assistance, and we look forward to your comments in due 
course. 

The Attorney General said that he had answered a similar letter.  What was his response? 

Mr J.A. McGINTY:  I will read the two paragraphs from the letter to the Criminal Lawyers’ Association, which 
I think deal with all the issues that the member has raised.  I should say, because I was remiss in not doing so 
earlier, that the submission from the Criminal Lawyers’ Association was much appreciated, even if it was 
belated.  The issues the association raised have been given detailed consideration.  The reply to Belinda 
Lonsdale, the president of the Criminal Lawyers’ Association, was in these terms -  

Proposed amendments to the Evidence Act 1906 (WA) 
The proposed section 36BE is based on the Australian Law Reform Commission’s recommendation to 
allow for expert opinion evidence on child development and behaviour.   

The rule of ultimate issue seeks to preserve the function of the jury as deciding the ultimate fact in 
issue, and therefore avoids the possibility of usurpation of the role of the trier of fact.  Evidence on the 
subject of child development and behaviour in response to sexual assault generally is distinct from the 
ultimate fact in issue in a criminal trial of a person accused of sexual offences against a child.  While 
often in cases of sexual assault the case will turn on the trier of fact weighing the word of the 
complainant against the word of the accused, the expert would not be called upon to give evidence as to 
whether or not the complainant is telling the truth in the particular case.  The proposed provision refers 
to the subject of child development and behaviour generally, and child development and behaviour in 
cases where children have been the victims of sexual offences.  That construction is deliberate, to 
specifically avoid the possibility of the expert giving opinion evidence as to whether or not the 
particular child complainant is telling the truth in the particular case.   

The evidence able to be adduced under the proposed provision would simply provide the jury with 
information about child development and responses generally, in order to assist the trier of fact to draw 
proper inferences from facts stated by witnesses.  In order to properly decide the facts of the case it is 
important that the trier of fact understands the way in which child behaviour and responses are different 
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to adults, and puts the trier of fact in a better position to evaluate the evidence of both parties.  In any 
event, in circumstances where the opinion evidence can be tested and the trier of fact is free to reject it, 
the ultimate issue rule appears to unnecessarily inhibit the ventilation of all the available evidence 
relevant to the case.   

That is the response that we provided to the Criminal Lawyers’ Association on the points the association raised 
in that letter. 

Mr G.M. Castrilli:  Who could be called as an expert? 
Mr J.A. McGINTY:  Generally speaking, it would be a child psychologist or perhaps an academic working in 
that field.  It would be a person with a professional qualification to be able to talk in a general sense and to 
explain, for instance, why a child at a particular age who was subject to certain influences may not immediately 
report what had occurred, and why that would be a normal response in a child, whereas the member and I might 
ask why the child did not report it straightaway.  It would be a person with professional qualifications and 
experience of dealing with issues relevant to child development.  Generally speaking, it would be a child 
psychologist or perhaps even a child and adolescent psychiatrist.  It would be up to the court to decide whether 
any other people would fit that description. 
Mr G.M. Castrilli:  So there is not a definitive list per se.  The prosecution could call any person that it felt 
could be an expert witness in the field.  Is that what you are saying? 
Mr J.A. McGINTY:  Yes. 
Mr R.F. Johnson:  And the defence, I suppose. 

Mr J.A. McGINTY:  Yes, or the defence. 
Ms S.E. Walker:  Where does it say that?  You say that the defence can call an expert as well. 

Mr J.A. McGINTY:  Yes.  I guess the problem that has been raised here by some criminal lawyers with whom I 
have spoken about this is the extra time that would be consumed by people saying they would call their expert 
and the other side then calling its expert.  It would then become almost a bidding war among supposed experts.  
The provision is clear in proposed section 36BE(2) on page 22 of the bill -  

Evidence by an expert on the subject of child behaviour about any or all of the following - 
 . . .  

 that is relevant to the proceedings is admissible . . .  
Therefore, it can be called.  The purpose of the provision is to educate the jury about what to expect from a child, 
which may not be their own personal experience.  It may be that people have this knowledge in any event.  It has 
been recommended to us by the Law Reform Commission and a number of submissions that we have received 
saying that it is necessary to improve the prosecution of child sex offenders. 
Mr G.M. Castrilli:  The letter from the Criminal Lawyers’ Association states that the section as it currently 
stands does not specifically empower the defence to call such evidence.  The Attorney General is saying that 
there are circumstances in which the defence can call its own expert witnesses. 
Mr J.A. McGINTY:  It is saying that evidence is admissible even though, because of its general nature, it does 
not go to the specific issue.  It might in the past have been ruled out on the ground of irrelevance because it deals 
with the general issue and not the issue in front of the court. 
Ms S.E. WALKER:  The paper “Expert Evidence in Child Sexual Abuse”, published on 4 February 2004, refers 
to the fact that recent Australian law reform reports strongly support the broadening of circumstances, and so did 
the Royal Commission into the New South Wales Police Service.  They recommended that amendments be made 
to the New South Wales Evidence Act to enable expert opinion evidence to be admitted in child sexual assault 
trials to assist in clarifying the impact of abuse on children and the way in which they behave.  When the 
Attorney General introduced this legislation, he said that he was doing so because conviction rates were low in 
Western Australia.  Western Australia does not have any sentencing statistics for child sexual assault trials or 
any trials, does it?  Nobody keeps them. 

Mr J.A. McGinty:  That would surprise me, but if you say so. 

Ms S.E. WALKER:  If Western Australia has them, could the Attorney General please produce them?   

That is why I have been calling for about four years for a judicial commission, a call which the Attorney is now 
attributing to the Chief Justice.  That is fine as long as it comes in.  Now Malcolm McCusker is calling for it.  
That is fine as long as it comes in.  I notice the Attorney has sent two people over there this year to have a look at 
it.  Queensland is now employing the technology of the judicial committee in New South Wales to allow it to 
compile its sentencing statistics so that we in this Parliament and the prosecution, defence and judge can all turn 
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on a computer and tap in to see its sentencing statistics.  Queensland has compiled a very comprehensive booklet 
of child sexual assault statistics, but we do not have any here in Western Australia.  The Attorney’s argument for 
bringing this on does not stack up.  The Attorney is asking us to pass this legislation because of the low 
conviction rate for child sexual assaults, but we do not have any statistics. 
Mr J.A. McGinty:  The real reason is that it is a good measure, recommended by others. 

Ms S.E. WALKER:  Good!  Now we are getting to the truth of it.  I just wanted to make that point.  The only 
issue I have is that the Attorney had a choice.  The report says under the heading “Issues for Discussion” that the 
question of who may qualify as an expert witness capable of giving such evidence must be discussed.  It says the 
New Zealand provision is restricted to registered child psychiatrists and psychologists, while the Tasmanian 
provision allows anyone who has specialised knowledge of child behaviour based on the presence of training, 
study or experience to qualify as an expert witness.  I would have liked to see a registered child psychiatrist or 
psychologist be specified, but the Attorney is going to allow an open field. 
Mr J.A. McGinty:  It will be up to the judge. 

Ms S.E. WALKER:  And it will be up to the defence or the prosecution to challenge.  I just wanted to make 
those points.  Clause 41(2)(e) says that the expert evidence is admissible notwithstanding that the evidence is 
relevant only to the credibility of the complainant.  Are we allowing in expert evidence to bolster the credibility 
of the complainant? 
Mr J.A. McGINTY:  On the issue of credibility, in Palmer v The Queen in 1998, Justice McHugh stated that the 
bolster rule - 

. . . stipulates that evidence is not admissible if it merely bolsters the credibility of a party or witness.   
The new provision, to which the member for Nedlands just referred, allows expert evidence on the subject and 
prevents objections on the ground that the evidence only bolsters the credibility of the complainant.  While it is 
true that the evidence of an expert about child development and behaviour in response to sexual assault will 
provide the trier of fact with some background about how a child’s response to sexual assault is generally 
different from that of an adult, and may put the trier of fact in a better position to attach credibility to the 
evidence of a witness, the evidence does not simply bolster the credibility of the witness.  The proposed 
provision restricts the evidence of an expert in this regard to the subject of child behaviour and development 
generally, which ensures that the evidence given is not relevant only to the credibility of the particular 
complainant. 
That is the approach that has been adopted. 
Clause put and passed. 

Clauses 42 to 78 put and passed. 
Title put and passed. 
 


